
Proposal related to THE NPO Board Governance 
For THE NPO Chairperson by Errol Goetsch 

08 April 2004 

1. Introduction 
Following the ongoing discussions regarding Corporate Governance at the 

previous THE NPO board meeting, THE NPO Chair requested Errol Goetsch 

to produce a proposal for discussion at the Board meeting of 21 April.  The 

range of the proposals would include THE NPO membership, board 

composition and nomination, director roles, etc.  

Three meetings followed between GC, CDT and EG on the 4th March, the 23rd 

March and the 10th April. The hope emerged that this process, and the 

instruments that follow, could be re-used to assist other s.21 companies (and 

more) which face the same issues of corporate governance. The inputs from 

GC and CDT revised the first draft, and have been consolidated into the 

following: 

1.1 The principles of board composition from two key sources 

1.2 The gaps in the current articles and where they can be addressed  

1.3 The recommendations for THE NPO�s Articles of Association 

1.4 The recommendations for a proposed Charter for THE NPO�s Board 

1.5 An annexure showing how THE NPO�s purposes, as stated in the Articles, are 

expressed in its four programmes. 

1.6 An annexure showing how members are currently categorised in the Articles. 

1.7 A conclusion summarising the next steps 

2. The Principles of Board Composition 
Two documents are the key sources in South Africa of the principles 

governing board performance, and hence board composition and roles � the 

Companies Act and King 2. Each source contributes three principles. 

Between them, the legal and moral obligations for performance of the Board 

and each director have been dramatically stiffened. 

2.1 The relationship between the two sources 

The Companies Act in South Africa has its origins in the Companies Act in 

England, which in the 1840�s laid down governance principles for companies 

issuing shares. The Companies Act is therefore the classical source for 

understanding the role of the board, the rules of operation and the penalties 

for breach. Its three duties - of care, skill and diligence - are legally binding 
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and breaches are crimes in the civil court. Amendments to the Companies Act 

and a stronger resolve from the JSE and Registrar of Companies, in part 

responding to strings of failures in South African corporate governance, have 

stiffened the penalties and made directors more personally liable for harms 

suffered by stakeholders. 

The King Commission echoed in South Africa the Cadbury Commission in the 

UK, and recognised that the classical principles needed (1) further 

codification to protect shareholders (2) amplification to recognise new 

stakeholders, some external to the company and (3) to harness Information 

Technology to improve reporting and decision-making. King�s 

recommendations were deliberately aspirational and voluntary, and have 

moral but not legal force.   

King�s three duties of transparency, disclosure and accountability are already 

implicit in the Companies Act, and do not add to director�s obligations. 

However, to recognise that old and new stakeholders have uneven ability to 

understand the business and therefore manage their interests, they extend 

the classical duties to lift the minimum standards of conduct and reporting.  

2.2 The Companies Act 
The Companies Act imposes, amongst others, legal obligations on THE 

NPO�s directors, summarised as the three duties of care, skill and diligence.  

Non-compliance gives 3rd parties the right to sue THE NPO�s directors 

collectively for breach by any one director, and gives THE NPO�s board the 

right to prosecute any director personally for their own breach. 

2.2.1 Duty of Care (i.e. directors� must act in the best interests of THE NPO) 

This obliges the Board collectively to represent members� interests. The 

emphasis is entirely on expressing member interests and not replicating 

member profile, so proportionality of race, gender etc. is (a) secondary to the 

legal obligation of performance and (b) no substitute for that performance.  

The implications are: 

! Membership must be categorised in the articles 

! The interests of members need to be defined, and reflected in some 

document of authority (e.g. as the main purposes in the Articles of 

Association) 

! The nomination process must reflect membership to some material degree, 

and the process and nominating board must be clear. 

! The position of provincial networks and structures must be clarified 
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! Directors must endorse and apply THE NPO code and values 

! The Board serves the objectives of THE NPO over and above the personal 

interests of each director, which means directors account to the board for 

conflicts of interest and non or under-performance.  

2.2.2 Duty of Skill (i.e. directors must be able to govern all functions of THE NPO) 

This obliges each director to add value, and collectively answer the need of 

the Board to ensure the company (1) achieves the purposes laid out in the 

Articles of Association and (2) is sustainable.  

The implications are: 

! Directors need to be possess technical merit over and above their profile 

! Each director needs to possess a unique skill so that the portfolio of Directors 

has a complete skill-set without overlaps and underlaps  

! There must be reciprocity on the Board for THE NPO�s core functions �on the 

ground� i.e. a director for Finance, another for HR, and Marketing, and each 

of the programmes that make up Operations.  

! An impact assessment (including risks) needs to be attached when the Board 

chooses between options so directors can assess their personal exposure.  

! Each director must be sure that all board decisions were vetted and are right  

! Each director needs to be inducted into and developed in their board role 

! As an NGO, THE NPO will be more interrogated by its auditors for its 

sustainability than corporate �going concerns�. 

! There needs to be �refreshing� of the Board to maintain skills and energy, and 

therefore succession planning, role rotation, and caps on the length and 

number of terms. 

! The size of the Board must not be restrictive and external expertise outside 

the membership must be included if needed. 

2.2.3 Duty of Diligence (i.e. directors must attend meetings, prepare thoroughly 

and call for info missing, and exercise their skills continuously) 

This obliges the directors to do the work of the Board, thus each director 

needs to apply their energy at and between board meetings. 

The implications are: 

! Director performance must be defined, measured and monitored 

! The different roles on the Board (the Chair, Exco, other committees and the 

Executive Director), their rights and responsibilities, and accountability, need 

to be defined. (This would give each role a �job description�). 
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! The individual Directors on the Board need to know what is expected of them, 

and the sanctions for non-performance. (This would give each director a 

�performance contract�). 

! The directors need also to know the frequency, purpose, expectation and 

procedure of the various Meetings of the Board. (This would give each 

meeting a �job description�, each committee a �performance contract� and an 

�operational plan� to the sequence of meetings in a year). 

2.3 King 2  
King 2 offers principles that boards should aspire to, though without specific 

penalties in law for the board collectively, or any director personally, for non-

compliance. Breach however risks the reputation of the board and the 

director(s).  

2.3.1 Duty of Transparency  

The duty of transparency vests in the Board of Directors as the principal 

instrument of corporate governance. The Board has a right of transparency 

with regard to the organisation, and a duty of transparency with regard to 

stakeholders. As the precondition for transparency, the Chair has to ensure 

that responsibilities are clear and both reporting systems and processes exist. 

2.3.2 Duty of Disclosure  

The duty of disclosure applies upwards, from staff member to manager, from 

manager to CEO, and from CEO to Board, and Board to stakeholder. The 

duty to disclose is in turn a right to a report. That report may be overlong as 

well as too short, so the information available to each director must be right in 

length, content, and time (during and between board meetings). 

2.3.3 Duty of Accountability 

The Chair accounts to members (and the law) for its performance  

The Board accounts to the Chair (ditto) 

The Executive Director accounts to the Board (ditto) 

Managers account to the Executive Director (ditto) 

Staff account to Managers (ditto) 

3. A list of gaps in the current articles that can be addressed 
The issues listed below are important to THE NPO without being fully 

addressed in THE NPO�s Articles of Association. This can be repaired by 

amending the Articles, or drafting a Charter for the board.  

3.1 The relationship between the Articles and the Charter 
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The Articles are any company�s most formal, most binding, and most rigid, 

rules in law, and are equal to THE NPO�s �Constitution�. For this reason, 

there are higher barriers to revision and unavoidable legal costs. External 3rd 

parties, including the Registrar of Companies, can prosecute and even wind 

the company down for breaching its Articles.  

The Charter is binding, but is internally enforced only i.e. applied by the Board 

only and not 3rd parties. The Charter can be seen as the company�s 

�legislation� � binding whilst in force, but with lower voting requirements for 

ongoing revision as conditions change, and no involuntary legal costs. 

 Articles Charter

1. Membership categories, representation and voting rights X  

2. The size and mix of the Board X  

3. The term of the Directors X  

4. The grounds for eligibility as a Director X  

5. The nomination procedures X  

6. The values of the Board, expressed in a Code of Conduct or 
Board Charter 

X  

7. The balance between the demands placed on directors and any 
reward 

X  

8. The process of �job training�: induction and further 
development 

 X 

9. Succession planning  X 

10. Rotation of responsibilities  X 

11. The director�s individual roles that collectively constitute the 
Board 

 X 

12. The frequency, quantity and type of information needed by the 
Board 

 X 

13. The skills necessary for Boards to can make all its decisions 
with confidence 

 X 

14. The level of performance that can be expected of directors  X 

15. The measures of and mechanisms to improve care, skill and 
diligence  

 X 
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